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a:¥hopr::;:: t:Egi:%ewdmbyw;h[S  °rde"n`APpea'_may  f`1e  an  appeal  tos:h;__:_=:o§:Trl;:et i

(i)

National  Bench  or  Regional  Bench  ofAppellate Tribunal  framed  under  a          c  /1nthecaseswhereoneoftheIssuesInvolvedrelatestoplaceofsupplyasper  Section
I

log(5)  ofcGST Act,  2017.                                                                                                           CGST  A   t  otli=J

(ii)
State  Bench  or  Area  Bench  of  Appellate  Tribunal  framed  under  GST  Act/                   c(A)1aboveintermsofSection1097ofCGSTAct,2017

(iii)

gpapne=]St=etnht:°%%dp::at:r==,bunai   shaH   be   f,led   as  prescribed   under  Rule   110  Of  CGST`lRules,20Handshallbeaccompanied\\ithafeeorRsOneThousandforever\RsOn(`LakhofTaxorInputTaxCreditinvolvedorthedifferenceinTaxorInputTarere(1Hinvolvedortheamountoffine,feeorpenaltydeterminedintheorderappealedagainst,II

subiect to a maximum  of Rs. Twent   -Five Thousand                                                         __.__   IAppealunderSection112(1)ofCGSTAct,2017toAppellateTribunalshallbefiledalongIwithrelevantdocumentseitherelectronicallyorasmaybenotifiedbytheRegistrar,AppellateTribunalinFORMGSTAPL-05,oncommonportalasprescribedunderRiil(`110 IOfCGSTRules,2017,andshallbeaccompaniedb}'acop}oftheorderappealedagamsl)ff'l.FORMGSTAPL-05online.

(a)

(i)

Wlthin  seven  da   s  o     I  inAppealtobefiledbefore  Appellate  Tribunal  under  Section   112(8)  or  the  CGST  Act   2017   I

aftei,)Pay`ngF:ii  amount of Tar   Interest   Fine   Fee  and  Penalt    arislng from  the  Impugned  )order,asisadmitted/acceptedb.vtheappellant;and(iO(ioAsumequaltotwentfiveercentoftheremainingamountofTaxui )g;S,P7u,te:r,Tsnm=dfr]:1:nt;::::daoT::r|t,npa::,a#rtos\e\:ht::#t[h°e7(a6;p°efa,C:assTb::thlfiled.TheCentralGoods&ServiceTar(NinthRemovalofDifficulties)Order,20i3Tat-e-d|03.12.2019hasprovidedthattheappealtotribunalcanbemadewithmthreemonthsfromthedateofcommunicationofOrderordateonwhichthePresidentortheSlate IPresident,asthecasernabe,oftheAellateTribunalentersoffice,whicheverislater_+3iH3TitihaqifenchattaaifaiTedariiiaiTEZTTqiF,faFF3irdq^ictora;

(ii)

(C)
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F.No.  : GAPpl/ADC/GSTP/186/2021

ORDER-IN-APPEAL

of the case

/s.  Intas  Pharmaceuticals  Limited,  5  to  12,  Pharmez,  Sarkhej-Bavla

y,  Tal.  Sanand,  Matoda,  Ahmedabad  -382213,  Gujarat,  (heret.nafrer

as  `appe!Zcz7it')  has  filed  the  present  appeal  against  the  Order  dated

29.12.

`inpug

Comm

Comm

2(i).

No.24

the  `a

April-

Paym

refund

followi

J.

JJ.

020    passed    in    the    Form-GST-RED-06    (beret.nafrer   referred   as

ecg  order')   rejecting   refund  of  Rs.5,67,805/-,   issued   by  the   Deputy

ssioner    of    CGST    &    C.     Ex.,     Division     -    IV,    Ahmedabad     North

sstior\erate (hereinafter referred as `adjudicafing cuthortry I).

The            `appezzcirit'            is            holding             GST            Registration

AAC15120L3ZS.   On   06.11.2020   vide   ARN   No.   AA241120015971LT,

pezza7tt'  had  filed   a   Refund   claim   of  Rs.2,77,17,388/-  for  the   period

020   to   June-2020   in   respect   of   Export   of  Goods/Services   without

nt  of Tax  (Accumulated  ITC)  under  GST-RFD-01.  In  response  to  said

claim  a   Show  Cause  Notice  was  issued  to  them  on  23.11.2020  for

g  discrepancies  :
Misnutch in Zero Rated Shapply Turnover. In RFD-01/ Statement 3A it is

meuttorted Rs. 381,17,77,697/ -whereas on ueriifieation the detalis ujith

Shipping  Btlis,  the  FOB  vcrfue  Of the  corresponding  inuoices/ shipping

bill.s corrLes to Rs. 373,47,43,384/ -. It appears that Rs.7,70,34,313/ -is

considered  more  as  Zero  Rated  Supply  TLemouer fior  the  purpose  Of

calculation Of ref ur.d.

As  per  "iinrLemre  8»  it is found that the  ITC  on the  invoices for the
month   Of   Februang,2020    and   March,2020   were   corrsidered   for
calculation Of refrod berry alained iJJlrereas appitcation for refund fred
i,s  far  the  period  April,2020  to  June,2020.   The   ITC   amourndng  to
Rs.7,808/ - Of the invoices for February,2020 and March,2020 is found
inadmissible for the purpose Of refund being  clcined. Therefore,  wky
the proportiorrate refund cidim cmouriting to Rs.5,67,805/ -should not
be disallowed.

During  the  personal  hearing  before  the  `c{cgivczjcczt].rig czwthon.try' on

.2020    the    appe!!arLt    has    reiterated    their    point-wise    reply    dated

.2020.   As   regards  to   point   No.   I   above,   the   czppe!Zcmt  has   stated   in

eply  dated  01.12.2020  that  they  have  cleared  the  goods  for

\
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howing  Transaction  Value  in  the  Tax  Invoice,  which  is  CIF  value  of  goods

xported.  According  to  app€!!cinf the  total  value  (Transaction  Value)  of  Zero

ate  supply  in  the  Tax  Invoice  shown  is  matched  with  the  total  CIF Value  of

nipping  Bills  and  not  with  the  FOB  value  of  Shipping  Bills.  The  crdjztdt.cci€t.rtg

uthori{g  in  this  regard  referred  para  47  of CBIC  Circular  No.  125/44/22019-

ST  dated  18.11.2019.  The  crty.uc!tcatjng  outhoritg  has  noticed  that  claimant

has  considered  CIF Value  Rs.381,17,77,697/-whereas  by  verifying  details  at

cegate    Portal    noticed     FOB    Value    of    corresponding    Shipping    Bills    as

Rs.373,47,43,384/-.  Accordingly,  in  terms  of  aforesaid  Circular  of  CBIC  the`

ciczjztcz..cczt{rig   cztt€hori€g   has   considered   lower   of   the   above   two   values   i.e.

Rs.373,47,43,384/-     for     calculating     the     eligible     amount     of     refund.

Consequently,   noticed  that  claimant  has  considered  Rs.7,70,34,313/-  more

as   Zero   Rated   Supply  Turnover  for  the   purpose   of  calculation   of   refund

amount.  The  ac7jLtc!iccittr.g  cittthoritg  has  observed  that the  CIF Value  adopted

by   claimant   for   calculation   of   refund   amount   is   not   proper   and   not   in

accordance  with   para   47  of  CBIC's  Circular  No.   125/44/22019-GST  dated

18.11.2019.

®

2(iii).            Further   as    regards   to   point   No.    11   above,    the    czcijud{catjng

attthoritu  has  noticed  that the  claimant  has  availed  ITC  of  Rs.7,808/-on  the

invoices   of   February-2020    and    March-2020    whereas    refund    application

pertains to  period  of April-2020  to June-2020.  So,  in  terms of CBIC's  Circular

No.   125/44/22019-GST  dated   18.11.2019   and   Circular   No.   135/05/2020-

GST  dated  31.03.2020  the  adjttczjccitjrig  attthoritg  has  observed  that  said  ITC

is  inadmissible  for  the   purpose  of  refund  claim.  The   adjttczjcatjng  cmthorifg

has  referred  Rule  89  (4)  of the  CGST  Rules,  2017  and  observed that as  per

clause  (8)  of said  rule  Net  ITC  means  ITC  availed  during  relevant  period.  As

per clause  (F)  relevant period  means  "the periocz/or Lt;hfch the czat.in has been

ftled"-
In   view   of   above   observation   the   adi/.ttczicat].rig   oufhoritg   has

rejected the refund  claim of Rs.5,67,805/-.

3(i).               Against  the  said  rejection  of  refund  claim  of  Rs.5,67,805/-the

appez!cmf  has  preferred  present  appeal  on  13.01.2021.  In  the  appeal  memo

the  cij)pez!ant  has  stated  that  refund  of  Rs.  5,67,805/-  rejected  on  following

grounds

1.  Rs.5,59,997/-rejectedln view of para 47 of Circular No.125/44/2019-

GST dated  18.11.2

/
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2.  rc:o::tRosf.;;::,:/e-s ::nps::terpeedr,::admlsslble  as  same  was  cia|med  on
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(Appeals),  Ahmedabad   has  allowed  their  appeal.  Accordingly,  the  cippezzcinf

has  stated  that  the   refund   of  Rs.5,59,997/-   is  admissible  to  them   as  CIF

Value  shown  in  Tax  Invoice  and  CIF Value  shown  in  Shipping  Bill  is  same  and

this Transaction  Value  is  to  be  taken  for computing  ``Turnover  of Zero  Rated

Supplies''.  Further,  as  regards  to  ITC  of  Rs.7808/-  the  cippezzan€  has  stated

that  they  have  availed  ITC  for  Invoices  pertains  to  FY  2019-20  during  April-

2020   to  June-2020   i.e.   before   due   date   of  furnishing   the   Return   for  the

month   of  September-2020.   Such   availment   of  ITC   is   permissible   as   per

Section    16(4)   of   the   CGST   Act,   2017.   In   support   of   their   defense   the

appezzarit  has  relied  upon  the judgement  of  Hon'ble  High  Court  of Gujarat  in

case  of  M/s.   Britannia  Industries  Limited  Versus  Union  of  India   reported   in

2020(42)G.S.T.L.  3(Guj.).

In  view  of above,  the  appezzcirif has  made  following  prayer to  the

Appellate Authority  :

(1)      To set-aside the  impugned  order,  with  consequential  relief;

(2)      To   direct   the   learned   Ad].udicating   Authority   to   grant   full/entire

refund  amount alongwith  mandatory interest

Persolial Hearina  :

4.                     Personal  Hearing  in  the  matter was  through  virtual  mode  held  on

29.10.2021.    Shri    Shreeram    Kaza,    Vice    President    -    Indirect    Taxation

appeared  on   behalf  of  the  `appeJZcut'  as  authorized   representative.   During

P.H.   he   has   reiterated   the  written   submissions   made   by  them   till   date   in

present  matter and  stated  that their appeal  may  be  decided  on  the  basis  of
said  written  submissions.

Discussion and Findinas :

5(i).               I  have  carefully  gone  through  the  facts  of  the  case  available  on

records   as   well   as   submissions   made   by   the   `qppe!Zant'.   I   find   that   the
`appezzan£'  had   presented   the   refund   claim   on   06.11.2020   for  amount  of

Rs,2,77,17,388/-      of     accumulated      ITC      on      account      of      Export     of

Goods/Services without payment of Tax.  A Show  Cause  Notice was  issued  to

the  appezzc{rtf  on   23.11.2020  for  the  discrepancies  so  noticed  in   respect  of

said   refund   claim.   Thereafter,   the   edjndieczc!7?g  ort€horit!/   has   rejected   the

refund  claim  of Rs.5,67,805/-vide  fxpugined onczer.  I find  that while  rejecting

the  said  amount  of  refund  claim  the  cic!jltczicciffng ouchori{±/  has  observed  that

qupe!Zcmt   has   considered   CIF  Value   of   Rs.381,17,77,697/-   for  calculating

Zero  Rated  Supply  Turn  Over,  whereas,  on  Icegate  Portal  the  FOB  Va

\-,v`\`
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7.4      ctTcular   No.   37/11/2018-GST   dated   15.3.2018   stipulates

lou]er Value in case discrepcmey between ualue declared in Shipping
Bill  and  in  GS'I`  Inuoiees  uihieh  is  not  the  case  here.  Appellc[nt

`rom  Slftyping  Bill is  lesser than invoice  vahae.  Thus, find fore

/  _ ,fQJ  , .  /
•/``-i_.
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appeuartt's    cngurr[erit    that    "T\i:mover    Of   zero    rated    supply"'

considered bg the adjudieating outhorirty based on FOB Value is not
the Transaction Value u)hick inctndes Insurance and Freight cL:mount

and re;flecked in Shipping Bills too. I am, therofore, Of the considered

vieui thai 'TLem over Of zero rated supply Of goods' computed by the

crdjudicatirtg  authority  is  not  on the  basis  Of transaction  ualue  as
clarified    by     CBIC     vide     circular     No.37/11/2018-GST    dated

15.3.2018.   The   said   Circular  does  not  speofy  the   vahae  to  be

compared ujith GST Irwoiee in the corresponding Shipping Bill/ Bill Of

Export as FOB ucrfue merrdoned therein. It ordy specifies the Value as

ualue in the corresponding  Shipping  Bill/Bill Of Export and so long
as the GS'T Irwoice Vatwe is refleedng in the correspond:ing Shipping

Bills/Bill Of Export, the same is to be considered and coneeque:nfky

there does not cinse any case Of dif:I;erence Of uahae dechaTed in the

documents being compared. Value should be scrme as shou]n in GST

export  invoice  u)hich  is  refoected  in  GSTR-1  and  reconetled  Value

with GSTR 38 and, that u]hich is reflected in the respechue Shipping
Bill.  The  logic  behind  adjusting  cmy  FOB  Value  or  any  cirbitrary

Value is not clear and is done without any authority Of the lau). This
uii:thout crag  express pTouisions to the  cor[trary in the lc[w  & Rules

mcide thereunder for the purpose Of refurid,  adoption Of cmty  uahae
other  than  Transaction  Value  is  not  legal  86  proper.  Hence  the
impugned orders are required to be set aside to the extent refund is
rejected on this ground.

I  find  that the  issue  involved  in  the  present appeal  is  completely  identical  to

the  issue  involved  in  said  OIA,  except  issue  of ITC of Rs.7808/-.  I find that in

the  present  matter  the   ac!juc!fcczti.ng  attthority  has  referred   para  47  of  the

CBIC's  Circular  No.   125/44/22019-GST  dated   18.11.2019  and   rejected  the

refund   claim   of  Rs.5,59,997/-   (567805   -   7808).   The   relevant   para   47   is

produced  as under  :

47.             It h.as  also been brought to the  notice  of the  Board
thai in certain cases, where the refund Of urutjlized input tax
eredit on accou:ut Of export Of goods is  claimed arid the vcthie

declared  in the  talc invof.ce  is  cliff:I:ererit from the  export  vcthie

declared in the corTesporiding shipping bill under the Chastoms
Act,  refurLd  clal:rue  are  not  being  processed.  The  matter  has
been examined and it is clerifiied that the zero-rated supp]ir if T``````

goods  is  ef:fiected  under  the  provisions  Of the  GST  laws.
I,,®    ,y    ,,=zj

`      `J--i-                   /`````.
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exporter, at the ti:me of supply Of goocls cleclares that the goods

are  mecml for export and the  scLme is  done under crn invoice
issued under rule 46 Of the CGST Rules. The Value recorded in

the  GST invoice  should normally be the transaction value  as
deterTnined under  section  15  Of the  CGST Act  read  with the

rules  mcrde  thereunder.  The  same  transaction  ualue  should

rrormally be recorded in the corresporrding shipping bill /  bill Of

export.  Iinring the processing Of the refund ctalm, the vcrfue of

the  goods  declared  in the  GST irwoiee  and  the  uahae  in  the
corresponding shipping bill /  bill Of export should be examined

and the loujer Of the two Values should be taken into account
uihile calculating the eligible amount Of refurLd.

Invi

norm

Corre

autho

upon

Conce

simi'a

Invoi

tobe

throu

have

/  A:Imf J

Corre

upon

exten

w  of  above  para  the  value  to  be  recorded  in  the  GST  invoice  should

lly    be    the    Transaction    Value    and    same    should    be    recorded    in

ponding  Shipping  Bill/Bill  of  Export.  During  processing  of  refund  claim,

lue  recorded  in  Invoice  and  corresponding  Shipping  Bill/Bill  of  Export

compared  and   if  there  is  any  difference  than   lower  value  should   be

into  account while  calculating  the  eligible  amount  of refund.

In  the  present  appeal  the  qupe!Zcint  has  produced  sample  copies

oices  and  sample  copies  of  relevant  Shipping   Bills.   On  going  through

id  sample  copies  I  find  that  value  declared  in  Invoices  are  matched

e  Value  recorded  in  relevant  Shipping  Bills  as  Full  export  value  /  Net

ble.  I  find  that  in  the  identical  matter  of  the  czppezJczrit  the  appellate

ity  had  allowed  the  appeal  vide  aforesaid  OIA  dated  19.08.2019  based

BIC's  aforesaid  Circular dated  15.03.2018.  So far as  present appeal  is

ned   I   find   that   the   CBIC   vide   Circular   dated   18.11.2019   has   also

ly  clarified  that  in  case  of  any  difference  between  value  recorded  in

and  corresponding  Shipping  Bill/Bill  of  Export  then  the  lower value  is

onsidered  for calculating  eligible  amount  of refund.  However,  on  going

h   the  Sample   copies   of  Invoices  and   corresponding   Shipping   Bills   I

oticed  that  the  value   recorded   in   Shipping   Bills  as   "FttJ!  export  I;czZLte

n€   in   JIVE..   jve€   Reczzfsczb!e"   is   matched   with   the   value   recorded    in

ponding Tax  Invoice.

In  view  of  above  stated  OIA  dated  19.08.2019  as  well  as  based

bove   findings,   `I.mpttgnecz  orczer'  is   required   to   be   set  aside   to   the

refund  is  rejected  on  this gro

``-:.` `+::J
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5(iv).            Further,  as  regards  to  non  consideration  of ITC  of  Rs.7808/-for

calculating  eligible  amount  of  refund,  I  find  that  it  is  correctly  denied  by  the

czczjttczjcac!ng ciuthontg as the  refund  pertains to April'20  t June'20  and  the  ITC

is  of  invoice  of  period   February'20   &  March'20.   As   per  clause   (a)   of  Rule

89(4)  of  CGST  Rules,  2017  "Ivet Jrc"  mea7ts  I.npLtf  tcur creczi.€  at;azzec!  ori  I.nputs

cmd  input  services  drring  the  releuaut period  other than the  input  tax  credit

auc[j,led for which refund is claimed under sub-rules (4A) or (48) or both A(s F)er

clause (F) " Rel.euan± period" rnecms the period for uihich the claim has been filed.

Further,  as  regards  to  cippezjant's contention  that they  are  eligible for refund

in   view   of  judgement   of   Hon'ble   High   Court   of   Gu].arat   in   case   of  M/s.

Britarmia Industries ltwited Versus Union Of India reported in 2020(42)G.S.T.L.

3/Gwj./  I  find  that  the  facts  and  circumstances  of  said  case  law  is  different

from  the  facts  and  circumstances  of  present  case.  Accordingly,  I  find  that

the  adjttc!i.ccitfng czttfhorf€g has correctly denied  the  refund  on  this ground.

6.       In  view  of  above,  the  `impttgrLecz  order'  is  set  aside  to  the  extent  of

re].ection  of  refund  of  Rs.5,59,997/-  and  upheld  to  the  extent  of  re].ection  of

refund of Rs.7808/-.

7.        rmed aTIT ed rfu 7ts 3TtPra EFT fha 3Tdr aas tr fin drat %i

fl„A\
Central Tax  (Appeals)
Ahmedabad

Bv  R.P.A.D.
TO,
M/s.  Intas  Pharmaceuticals  Limited,
5  to  12,  Pharmez,  Sarkhej-Bavla  Highway,
Tal.  Sanand,  Matoda,  Ahmedabad  -382213

Joint Commissioner (Appeals)

Date : 4 | .11. 2021
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CODV    to:
1.        The principal  chiefcommissionerofcentral  Tax,  Ahmedabad  zone.
2.       The  commissioner,  CGST& C.  Excise,  Appeals,  Ahmedabad.
3.        The  commissioner,  Central  GST & C.  Ex.,  Ahmedabad-North.
4.        The  Deputy/Assistant commissioner,  CGST & C.  Ex,  Division-IV,  Ahmedabad  North.
5.        The  Additional

Guard  File.
7.          P.A.   File

Commissioner,  Central Tax (System), Ahmedabad  North.


